decisions have  since become finalized as Commission decisions.     See:
MSHA v.   Fire Creek Coal Company,  Docket BARB 79-3-P,  etc.,  April 5,   1979;
MSHA v.   G & M Coal Company,  DocketsSSE1 79=128.and .'Dockets .SE 81-12,  etc.,
November 19,  I960 and April  7,  1981.

It  is no secret  to anyone that the Davis Coal Company has been the
subject of several prior civil penalty proceedings before this Commission
and its Administrative Law Judges,     In MSHA v.  Davis Coal Company,
Docket Nos.  78-627-P,   etc.,  March  7,  1980,  the Commission,   on its own
motion,   directed review of ten cases in. which the judge had approved
settlements pursuant  to Rule 2700.30(c).    Upon review of the record
in those cases,   the Commission, over the vigorous dissent of Commissioner
Lawson,   found no basis  to  conclude  that  the judges erred in approving
the settlements,   and their decisions were all affirmed.

Commissioner Lawsonfs displeasure with the affirmance of the settle-
ments  in question was based on his belief that  the approval of a 90%
reduction from the original civil penalties was unsupported by any credible
evidence  that Davis Coal Company was in such "dire" financial condition
as to justify such drastic penalty reductions.     Commissioner Lawson
observed that the company was not required to come forward with any current
financial information to determine what,  if any,   effect the payment of
the initially proposed civil penalties would have had on Davis'  ability
to continue in business.     Scrutinizing Davis1  business operations for
a time span covering 1976 to 1979,   Commissioner Lawson took particular
node of  the fact  that Davis was not required to file audited financial
statements or tajx rjeturns to establish any business losses supporting
a finding that the company could not afford to pay the full assessment
amounts.     He was also disturbed with the asserted lack of consideration
given to Davis'   history of prior violations and the lack of any discussion
dealing with the deterrent  effect of those violations.

I am not unmindful of Commissioner Lawson's concerns with respect
to the  issues raised in his dissent in the previous Davis cases.     However,
as the presiding Judge in the cases before me for decision,   I am constrained
to apply  the facts of record in any decisions that I render in connection
with these cases,   including the civil penalty assessments  that are warranted
on the basis of  those  facts.     Just as Commissioner Lawson saw fit to
dissent in the previous  cases, and just as the other Judges adjudicated
their cases on the basis of  the evidence and facts presented to them
during the course of the hearings,   so too will I decide these cases.

It  should be noted at the outset that the instant cases do not concern
settlement proposals agreed  to by the parties.     In most of these cases,
respondent Davis Coal Company does not contest the fact of violations,
and has  admitted  that   the violations occurred.     In three of the dockets,
testimony was presented by both sides,  and all of the citations in those
cases have been affirmed.     Further,   in each of the cases,  either the parties
have stipulated to all of the statutory criteria found in section 110(i),
except for  the effect of the penalties on  the1 respondent's  ability to
remain in business,   or  I have made findings on these issues.     The crucial
question presented in all of  these dockets  is the appropriate civil
penalties which I should  assess in these dockets,  taking into 'account all
of the statutory criteria found in the Act, and in particular the question
of respondent's ability  to pay and the effect of any civil penalties on
its ability to remain in business.

1194r the accident, but the holes which had been drilled and charged were
